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BUNGE CORPORATION’S COMMENTS
GRAND PRAIRIE AREA D,%(;JONSTRATION PROJECT
FINAL ENVIRONMENTAL IMPACT STATEMENT

Bunge Corporation (“Bunge”) submits these comments in response to the Grand Prairie
Area Demonstration Project Final Environmental Impact Statement (“FEIS”). Bunge has
reviewed the FEIS and the current status of the Grand Prairie Area Demonstration Project (the
“Project™) as provided in the General Reevaluation Report (the “Report”™). Bunge has several
concerns, which are included in these comments:

Comment 1. On September 24, 1998, Bunge officers and counsel met with Corps of
Engineers (“Corps”) officials as referenced in the Corps’ responses to Bunge's drafi
environmental impact statement (“DEIS”) comments. During the meeting, the borps

unequivocally stated that the governing pump cutoff parameters to be incorporated in the Project

opératioﬁ plan at the Clarendon gauge were the following monthly cfs levels:

January 19,610 July 10,670
February 22,700 August 9,650
March 27,610 September 9,650
April 36,940 October 9,650
May 36,640 November 11,050
June 21,220 December 17,590

(the “Project Flows”)' The Project Flows are the figures used in the Corps’ final analyses.”

' The Project Flows are from the 1988 Arkansas State Water Plan (“ASWP”).
* See e.g. Report, Volume 1, Main Report, p. 45 and p. 50; Report, Volume 3, Appendix B, Tables IV-C.1.2-C.1.6.
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The Corps’ responses to numerous comments confirm such use.” In responding to

Bunge, the Corps states:

The 1986 Arkansas State Water Plan is the basis for determination of allocation
limits and permit issuance. The ASWCC is the state agency which has
jurisdiction over implementing the provisions of the water plan. The Water Plan
minimum stream flows were used in the analyses of the costs, impacts, and
benefits of the selected plan. These cutoffs are provided in Volume 3, Section I,
Part D-(4}, pp. IV-19 thru IV.21. These cutoffs were the basis of all analyses and
the basis for the NEPA compliance. These cutoffs will be included in the
operation plan that is referenced in the Project Cooperation Agreement (PCA).
The PCA is the contract between the Federal Government and the project sponsor
goveming the project. The PCA gives the Federal Government the right to enter
onto project lands to insure that the project is being operated and maintained in
accordance with the operations manual and also gives the government the right,
\arithout4 reliving the sponsor of the responsibility, to operate and maintain the
project.

1

The Report, however, contains inconsistent language that the Corps has advised Bunge is
. inaccurate. The inaccurate provisions are found in the Operation Manual® This section
inaccurately provides, ‘;For White River dischargeé greater than 9650 cfs, flow may be diverted.”
-’i‘his sentence would only be accurate for the months of August through October, and therefore,
is wrong.

Also, the immediately preceding sentence is unclear. It reads, “When the White River
discharge at the Clarendon gauge falls to 9650 cfs (based on the rating curve at Clarendon,
Arkansas), no flow is available.” We are concerned this language could be misinterpreted in a
month with a higher stop pump ﬂow, such as all months othcr. than August, September and

October.

* See Response 1 to State of Arkansas, Report Volume 1, Response, p.1; Response 5 to Wildlife Management
Institute, Report Volume 1, Response p.7; Response 3{f} to Rose Law Firm (Bunge), Report Volume I, Response
.19; Response 9 to Rose Law Firm (Bunge), Report Volume 1, Response p.23,

. Corps Response 1 to Rose Law Firm (Bunge), Report Volume 1, Response pp. 16-17.
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In Def:r_;amber of 2999, the Corps stated it would provide an addendum or amendment to
correct the Operation Manual error. We responded by suggesting some draft language. That
language is attached hereto as Exhibit A.

Comment 2. Bunge is confused by Responses 7 and 10 to its DEIS comments. These
responses reference the Arkansas Soil and Water Conservation Commission’s (“ASWCC”) Draft
Allocation Plan and not the Project Flow numbers, contrary to the Corps’ position announced to
Bunge, in person, in September 1998; contrary to the Corps’ quoted response set out in
Comment 1 hereinabove; and contrary to the entire basis of support for NEPA analysis in the
Project Report. The ASWCC has also écknowiedged the Project Flows are the governing Project
pump cutoff numbers.®

Comment 3. As part of its DEIS comments, Bunge’; DEIS Comment 9 included certain
language to confirm the Corps’ representations, and requested that the language be included in
the Project Cooperation Agreement (“PCA”). In response to Bunge's meeting with the Corps
-and these éomments, the Corps forwarded to Bunge a draft insert the Corps proposed to use as
part of its PCA. See Exhibit B,

Since November 5, 1999, Bunge has attempted to confirm with the Corps that the draft
PCA language remains a part of the proposed PCA. Bunge has made a Freedom of Information
Act request.to this effect to the Corps and has followed up on several occasions with
correspondence and calls. See Exhibit C. The Corps has not provided a copy of such language
because the document is “being reviewed at headquarters.” Therefore, Bunge is unable to verify

that the draft PCA language provided to Bunge by the Corps to address the Corps’ commitments

* Report Volume 3, Appendix B, Engineering Investigations and Analyses, Section 1, Hydraulics & Hydrology, Part
G-(7), Operation Manual, ltem No. 15, Water Shortage Procedures, p. 20.

§ White River Minimum Streamflow subcommitiee meeting at ASWCC, January 20, 2000,
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made at the September meéting, as well as in response to Bunge’s comments, remain a part of
the Project PCA.

Comment 4. Bunge Comment 3(c) to the DEIS stated, “How will compliance be
enforced regarding minimum flows”? The Corps’ response was, “The PCA will give the federal
government the authority to assume operation and maintenance to ensure that the operation plan
and the PCA are followed.”

What specific language is included in the PCA to this effect and what is the guidance or
authority for enforcing this provision? |

Comment 5. In its draft PCA: language and throughout the Report, the Corps references
the 1986 ASWP. Please confirm this reference is to the levels included in the (sic) 1988 ASWP,
specified in Report Volume 3, Hydranlics and Hydrology, kAppendix B, Section I, Part D-(4),
Water Balance, pp. IV-3-IV-4, See Exhibit D. In 1989, the ASWCC adopted the White River
minimum streamflow levels set out in the 1988 Eastern Arkansas Basin Report at the White

River mouth as the ASWP. Please confirm the Project Flow will be used at the Clarendon gauge

as follows:
January 19,610 July 10,670
February 22,760 August 9,650
March 27,610 September 9,650
April 36,940 October 9,650
May-- 36,640 November 11,050
June 21,220 December 17,590

These are the numbers analyzed under the Report for NEPA compliance. Please confirm
Bunge’s understanding of the Corps’ position that as to pump cutoff levels, the Project Flow
shall govern, notwithstanding any future update or change to the ASWP or any lower minimum

streamflow setting made by the ASWCC.
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Comment 6. Th;e FEIS notes diversions from the White River will provide an average
243,900 acre feet of irrigation water annually. The current application filed by the subject
irrigation district seeks, under its preliminary operation plan, authority to import 650,000 acre
feet. In addition, the non-federal sponsor and agency that must provide a diversion permit, the
Arkansas Soil and Water Conservation Commission, lists the proposed project diversion for
irrigation at 650,000 acre feet during each year. This higher level is a 267% discrepancy with
the FEIS. We seek clarification on this discrepancy.

Comment 7. The Commander’s Assessment of the non-federal sponsor’s financial
capability includes a finding that a ;;ortion of on-farm features will not be built in a timely
manner. Bunge is concerned that this change in the Project will lead to continued pressures on
the White River as the main source of Project water and gmt;ndwater recharge.”

Comment 8 The basis for assumptions on water depths is fundamentally flawed. The
fourth basis states: “River flows of 9,650 cfs and below would halt navigation completely.”®
Suggesting navigation would cease at river flows of 9,650 cfs is inaccurate. In Bunge’s
experience, a nine-foot draft requires river flows of 17,500 ¢fs at Clarendon. See Exhibit E?
The Corps’ 1992 rating table correlating gauge readings and cfs flow levels is attached as

What gauge readings and flow levels did the Corps use in its analysis regarding 9 foot

and 8 foot barge movement, respectively?

7 Query whether the alternative of managed recharge during high flows for later use was considered. Such an
alternative might alteviate many of the affected parties’ concerns.
s - Report Volume 3, Section 111, D-111-8¢.(3), p. D-111-46.

® This statement was previously provided in comments made to ASWCC’s 1994 miemakmg ont White River
minimum streamflows.
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Comment 8. The cumulative impact additions to the FEIS note that reservoir operations
may be changed to reallocate some amount of storage for low flows. Why not take this current

opportunity to address the parameters of the reservoir’s ability to help White River low flow

issues or to define what would constitute a qualifying low flow?

14909-1 6




. ' N EXHIBIT A

|




ATTACHMENT TOLETTER DATED
DECEMBER 30, 1999, FROM BRIAN ROSENTHAL TQ M BODRON

In the General Reevaluation Report, Volume 3, Appendix B of the Enginssring
Investigations and Analysis, Section I, Part G«(7), Operation Manual, ltem No. 15, Water
Shortage Procedures, White River Availability, page 20, two sentences should be deleted that
provide as follows:

“When the White River discharge at the Clarendon gauge falls to 9,650 ¢fs (based on the
rating curve at Clarendon, Arkansas), no flow is available for diversion. For White River
discharges greater than 9,650 cfs, flow may be diverted.”

The following should be inserted as the second sentence of this paragraph: “When the
White River discharge at the Clarendon gauge falls to the following cfs levels (based on the
rating curve at Clarendon, Arkansas), no flow is available for diversion:

The following are monthly cfs levels for use at the Clarendon gauge.

January 19,616 July 10,670
Febnuary 22,700 - August 9,650
. March 27,610 September 9,650
April 36,940 October 9,650
- May 36,640 November 11,050
June 21,220 Decamber 17,5%0"
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any casts for the services provided by such a third party as such costs are incurred.

The existence of a dispute shall not excuse the parties from perfarmance pursuant to
this Agreement.

ARTICLE VIl - OPERATION, MAINTENANCE, REPAIR, REPLACEMENT,
AND REHABILITATION {OMRR&R)

A. Upon notification in accordance with Article 11.C, of this Agreement and for so
long as the Project remains authorized, {ne Non-Federal Sponsor shall operate,
mairtain, repalr, replace, and rehabilitate the entire Project or the functional portion of
the Project, at no cost to the Government, in 2 manner compatible with the Project's
authorized purposes and In accordance with applicable Federal and State laws as
provided in Article Xt of this Agreement and specific directions prescribed by the
Govemment in the OMRR&R Manual and any subsequent amendments thereto. *
Pumping from the White River will be governed by the 1986 draft Atkansas State Water
Plan as analyzed for the decision document and for Nationa!l Environmental Policy Act
compliance. The operation and maintenance plan will include the additional flooding of
harvested rice fields in the long term agreements and the sponsor will assure that the

additional flooding of harvested rice fields will be performed, subject to the availability of
excess water in the White River.

B. The Non-Federal Sponsor hereby gives the Govemment a right to enter, at
reasonable times and in a reasonable manner, upon property that the Non-Fedaral
Sponsor owns or controls for access to the Project for the purpose of inspection and, i
necessary, for the purpase of compleling, operating, maintaining, repairing, replacing,
or rehabilitating the Project. If an inspection shows that the Non-Federal Sponsor for
any reason is failing to perform its obligations under this Agreement, the Government
shall send a written notice describing the non-performance to the Non-Federal Sponsor,
Iif, after 30 calendar days from receipt of notice, the Non-Federal Sponsor continues to
fail to perform, then the Government shall have the right to enter, at reasonable times
and in a reasanable manner, upon property that the Non-Federal Sponsor owns or
controls for access 1o the Project for the purpose of completing, operating, maintaining,
repairing, replacing, or rehabilitating the Project. No completion, operation,
maintenance, repair, repiacement, or rehabilitation by the Government shall operats 1o
relieve the Non-Federal Spansor of responsibility to meet the Non-Federal Sponsor's
obligations as set forth in this Agreement, or to preciude the Government from pursuing

any other remedy at law oc equity to ensure faithful performance pursuant to this
Agreement.

ARTICLE IX - INDEMNIFICATION

The Non-Federal Spansor shall hold and save the Govermnment free from all

23
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ROSE LAW FIRM

A Paoressigvan AfsegiaTroxn

ATTORNEYS

170 East Feurh Steet Wargr's Eceetzonie M
Litde Reock. Arkansas
Tiigi-2852 .
501-375.9121 brosenthal@roselawfirm. com
BE1-375.1208 FAX

Walrea's Toegenowg

3013770140

November 3. 1999

VIATELECOPY 901-544.3336

Charles Briggs, Esquire

United States Army Corps of
Engineers, Memphis Distict

Public Affairs Office

167 North Main B-202

Memphis, Tennessee 3§103-1394

Re:  Freedom of Information Act Request

Dear Charles:

Recently, in a Freedom of Information Act request. we were provided a copy of the most
recent draft language for the Project Cooperation Agreement between the Corps of Engineers
and the interim non-federal sponsor, the Arkansas Soil and Water Conservation Commission. In
a follow-up conversation with Jim Bodron, we inquired whether the draft was final. Jim Bodron
advised that the draft has been forwarded for review in Washington. As we beljeve the draft, as
proposed by the Corps, is 2 public record, could you please provide us a copy of same under the
Freedom of Information Act so we ¢an confirm we have the final copy? 1 would appreciale your
call to me regarding your reply.

I ﬁope all your girls 2nd you are well,
Sincerely yours,
Brian Rosenthal

i

113081




1

A Prorrssioxar Asisciariaon

'. - : ROSE 1AW FIRM

ATTORNEYS

116 Easr Fourth Supsr
Litdde Rock, Arkinsas
TAl01.28%23

£ - =k R " - afaye
S01-377-034n _ 505373411 bms-mhal‘gms..f,.\\‘ﬁrm.wm

3U1-375-1304 Fax

WaiTsa's Toierwon: Warza's Fuearasaig Mas

November 17, 1999

VIATELECOPY

Charles Briggs, Esquire

United States Army Corps of
Engineers, Memphis District

Public Affairs Office

167 North Main B-202

Memphis, Ternessee 38103-1804

Re:  Freedom of Informarion Act Request

Dear Charles:

. Thark you for discussing our November 3, 1999 request. To clarify our request, the
Corps of Engineers has previously provided us a copy of the dra? Project Cooperation
Agreement. A copy of the first page of tha: document is enclosad (Exhibit A)., The Arkensas
Soil and Water Conservation Commission ("ASWCC™) provided us an updated drafi when the
non-federal sponsor was changed to the ASWCC, A copy of the {irst page of that draf is
enclosed (Exhibit B). These copies were provided to us pursuant to follow-ups to Fresdom of
Infonmation Act requests znd Snal comments. Our current request is to insure that we have the
document that incorporates the current status of the agreement between the Memphis Corps of
Engineers and the ASWCC. This request is consistent with our prior requests, both of which
were honored.

Thank you for your time,
Sincerely your-s,
L
Brian Rosenthal
i
Enclosures
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A FRGIISIIONAL ASSOCiatioy

. '~ ROSELAWFIRM

ATTORNEYS

120 East Fourth Straet
Liwle Rock, Arkansas

. 72201.2893
$04.377.0340 brasenthal@ roselawfirm.cam
§01-375-9133

50%-375-1309 FaX

December 22, 1999

VIATELECQPY

Charles Briggs, Esquire
United States Army Corps of
Engineers, Memphis District
- Public Affairs Office
167 Notth Main B-202
Memphis, Tennessee 38103-185%4

Re:  Freedom of Information Act Request
Dear Charles:

. We made a Freedom of Infomzaﬁon Act Request on November 5, 1999, and followed up
with a call and a letter to you on November 17, 1999, I will czll you next week 1o inquire when
we can expect the document.

I hope you have 2 happy holiday.
 Sincerely yours,
M B s

Brian Rosenthal

i
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. IV-A-02.

Table IV-A-01 Minimum Flow Conditions on the White River . -
3,250 cfs Tq10 Warer Quality Flow Criteria

7,125 cfs 5.0 Gage Reading at Clarendon, AR and Navigation Mainterance Kev Stage

9,650 cfs Minimuwn Navigation Requirement from the ASWP (1986)

11,350 ¢fs 12.0 Gage Reading at Clarendon, AR and Authorized Channel Key Suage

12,830 cfs 13.0 Gage Reading at Clarendon, AR and 9 foot channel depth with
Authorized Chasone} Maintenance

17,500 cf5 16.0 Gage Reading at Clarendon, AR znd No Depth Restrictions 1o
Navigation

ASWP (19386) | Monthly Minimum based o the highest flow of thres criteria: Warer Quality,
- Navigation, and Fish and Wildlife as shown in Table 3-11 of the Arkansas
State Warer Plan

. ¥ Table IV-A-02 Arkansas State Watet PIaki (1986) TABLE 31175

-1 Month Estimated Instream Flow Requirement Current
- Mean Available
Mounthly - - Stream
Discha;ge Watef PISh and Na‘r’igaﬁﬂﬁ . Flcw (cfs)
{cfs) Quality {cfs) | Wildlife (cf5) {cfs)
January © 32,680 5,250-5,720 19,610 9,650 13,070
February 37,840 | $,250-5,720 72,700 9,650 15,140
_ March 46,010 | 5,250-5,720 27,610 9,650 18,400
April 52,770 | 52505720 | 36940 | 9,650 15,830
May 52,340 5,250-3,720 16,640 9,650 {15,700
June 30,320 | 5,250-5,720 21,220 9,650 9,100
July 21,340 $,250-5,720 10,670 9,650 10,670
V-3




Table IV-A-02 Arkansas State Water Plan (1986) TABLE 3-11
Month Estimated Instream Flow Requirement Current
Mean Available
Mounthly Stream
Discharge |  Water Fishand Navigation | Flow (cfs)
(cfs) Quality (cfs) | Wildlife {cfs) (cfs)
August 18,180 5,250-5,720 9,060 9,630 8,530
September 15,040 5,2505,720 7,520 5,650 5,390
October 13,840 5,250-5,720 6,920 9,630 4,150
November 18,420 3,250-5,720 11,050 9,630 7,370
December 29,310 3,250.5,720 17,590 9,630 11,720

b. Rainfall. Rainfall is generally sbundant in the Grand Prairie with an annual average
amount of 49.2 inches (1948 to 1986) at the National Weather Service gage in Smungar,
Arkansas’. Average moathly rainfall for 1948 through 1986 is shows in Figure IV-A-02 and
average annual rainfall is shown in Figure IV-A-03, Typieally, the months of grearest rainfall
do pot coincide with the months of peak agricultural water demand. The uneven distribution
results in excess water during the winter and early spring months and a deficiz during the surmmer
ard early fall months. The deficit through the summer and early fall significantly affects crop
yields. Surface reservoirs have been constructed to capture 2 portion of the exzass runoff,
especially during late winter and early spring. Tailwater recovery systems have been installed

to further enhance capwure of runoff and to re-capture water released from irrigated fields.

Surface diversions from namursl sweams have increased dramativally in recent years.
Evaporation for the Grand Prairie is high with an average annual value of 52.0 inches. Average
annuzl pan evaporation was available at the Sminigar experiment station for 1948 through 1986.
Figure IV-A-04 shows average annual evaporation (potential) for 1948 to 1586,

The water balance used datly rainfall and daily evaporation in calculating available water.
Available rainfall depths were adjusted for 1) falling on the ground surface or for 2) falling on |
the surface of an on-farm reservoir. Rain falling directly on the surface of a reservoir was
considered fully available. Rain falling on the ground surface was adjusted to estimate seasopal
infiliration and effective runcff. Effective runoff was further adjusted to reflect the amount that
could be captured and stored. The stored amount of runoff was considered as available for water

! Average based on daily observed precipitation from 1948 through 1986 at
NWS gage in Sturtgart, Arkansas.
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STATEMENT
OF
: BUBBA CORDER
. . CLARENDGN, ARKANSAS

" Tam Bubba Corder, an employee of Bunge Comporation sinve Novembar, (6584 I was nuned

e Manager af the company s Clarendon, Arkansas grain slavaror sometime during 1969,

Fam very mueh aware of the Arkungag Soll & Warer ¢ widervation O MRANSHon . reEnnenced

MR Stream flows here ai Clarendon, They want the mittimum flow 1 v 5,250 CE8

Based on rzeant Corps of Engingers rating tables for Clarendon, ihat would be 4 smge reading

of abour 7.3 feet on the Clarendon gige. In order ta load barges (0 9-feer of ey [ need 18.0

fest on the Clarendon Foge. At the Comingsion's mggested Ndw e we tere wr Clarendan

would be ueable o Inng darges for ghe company. I funk e ARy Sail & Water

Conservation Commission's eEOmMmendations are (oo low

v for navigylion PuIDOsCes,
~BEITTH

Date Signatyre-

Catin

. Y ; g ¥ .
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